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UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 


x 


PIETRO C. RUBINO, for hiraself and 
ail other persons sirailarly 
situated, et al.. 

Plaintiffs-Appellants, 

HARRY T. NUSBAUM, 

AFFIDAVIT OF 

Plaintiff-lntervenorr SERVICE BY MAIL 

Appel1ant, 

Docket No. 74-2374 


-against- 

JOHN J. GHEZZI, et al.. 

Defendants-Appellees. 


x 


STATE OF NEW YORK ) 

) ss. : 

COUNTY OF NEW YORK ) 


ANN M. GERIOCK, being duly sworn, déposés and sa/s 
déponent is not a party to the action, is over 18 years of 
âge and résides at 418 East 81 Street, New York, New York 

1 A A 9 


On the (c day of November, 
the within Joint Appendix upon 


1974, déponent served 


Samuel Gottlieb 
Gainsburg, Gottlieb, Levitan 
& Cole 

Attorneys for Plaintiff- 
Intervenor-Appellant 
122 East 42 Street 
New York, New York 








Louis J. Lefkowitz 
Attorney General of the 
State of New York 
Attorney for John J. Ghezzi 
and Pro Se 

Two World Trade Center 
New York, New York 

Adrian P. Burke 
Corporation Counsel 
Attorney for ail other 
Défendants 
Municipal Building 
New York, New York 10007 

at the addresses designated by said attorneys for that 
purpose by depositing a true copy of sanie enclosed in a 
post-paid properly addressed wrapper, in - a post office - 
official depository under the exclusive care and custody 
of the United States Postal Service within the State of 
New York. 



Sworn to before me this 
Ç day of November, 1974. 
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UNITED STATES DISTRICT COURT 
■ ; SOUTHERN DISTRICT OF NEW YORK 


PIETRO C. RUBINO, for himself and ail 
othor persons similarly situated; and 
PHILIP J. ZICIJELLO, 


Plaintiffs. 


-against- 

JOHN J. GHEZZI, individually and in 
his capacity as Acting Secretary of 
State of the State of New York; 

HERMAN KATZ, individually and in his 
capacity as City Clerk of the City of 
New York; IVAN E. IRIZARRY, individually 
and in his capacity as Finance Adminis- 
trator of the City of New York; and 
ALICE SACHS, ELRICH A, EASTMAN, HERBERT J, 
FEUER, CHARLES A„ AVARELLO, JAMES F. 

BASS, ELIZAEETII A. CASSIDY, ANTHONY 
SADOWSKI, JOSEPH J. PREVITE, STANLEY C. 
KOCHMAN, and SALVATORE SCLAFANI, ail 
individually and in their capacities as 
the members of the Board of Elections 
of the City of New York, 

Défendants. 


COMPLAINT 


Docket No, 


INTRODUCTION 


This is an action challenging, on fédéral constitutional 

II 

jj grounds, provisions of New York law mandating that elected judges 

il % 

i sitting in various State courts throughout the State of New York, 





,i retlre from thoir elected Offices at the end of the year in which 
: they celebrate their 70th birthday, whether or not their term of 
office has expired. 

•j 

» 

ii 

il JURISDICTIOM 

il 

• i 

1. The jurisdiction of this Court is based on 28 U»S.C. 

I 1331# 1343 and 2201 Si se^. This action is based on rights 
guaranteed by the First and Fourteenth Amendments to the United 

j i 

Constitution and bv 42 u ^ f iqoi _ . 

ji x u»ù„c. îyyj. The amount in contro*» 

I I 

■j vers * exceeijs $10,000, exclusive of interest and costs. 

!j 

i 

| 2 * Thls actlon seeks preliminary and permanent injunctive 

h 

I: relief against the enforcement of Article 6, Section 25 (b) of the 
New York State Constitution and Section 23 of the New York State 
Judiciary Law. A three-judge District Court is required pursuant 
to 28 U.S.C. 2281 and 2284 since plaintiffs seek to enjoin the 
enrorcement of a State Constitutional provision and statute on 

î the ground that the Y violate the fédéral Constitution. 

( 

j 

l 

PARTIES 

I 

I ‘ 

3. Plaintiff PIETRO C. RUBINO is a registered voter and a 
citizen and domicile of the district from which plaintiff Philip j. 
Zichello was elected. Mr. Rubino voted for Judge Zichello for the 
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Il 

i position Judge Zichello now holds and for his présent term of 

ji 

off i c e. Mr. Rubino continues to live in the district from which 
Judge Zichello was elected. Mr. Rubino is over 70 years of âge. 

, Mr. Rubino brings this action as a class action, pursuant to 

i Rule 23 (a) and (b) (2) FRCPo He represents two classes, namely: 

» 

' I 

* » 

(a) Ail persons over 70 years of âge who are eligible 

•; voters in' the State of New York; and 

i! 

j ; 

jj A11 persons who voted for Judge Zichello. 

ii 

•i 

Eacn of these classes is too numerous to allow joinder, the 

i 

questions of law and fact are common to the classes, Rubino's 
; ci a i ms are typical of tlie daims of the classes and he will 
fairly and adequately represent their interests. Défendants are 
actin 9 and refusing to act on grounds generally applicable to 

•I 

each class, making declaratory and injunctive relief with respect 
to each class appropriate. 


11 Philip J. Zichello is a Judge of the Civil Court of 

the City of New York. He was elected on November 4, 1969 to a 
• ten-year term of office on that Court frcm the Eighth District, 

i 

Count y of New York, City and State of New York. On Oecember 2nd, 
1969, James M. Power, then President of the Board of Elections in 

4» 

j the Clty of New York ' certified Judge Zichello's élection. A copy 

h 

! of the Certificate of Election is anncxed as Exhibit A 

il 





jj A6 

ii 

5. Subséquent to his élection, Judge Zichello duly took 

jj hlS ° ath ° f office and co.nmenced his duties as a Judge of the 

,J Clvl1 Court of the City of New York. 

11 

jj 

6. Judge Zichello was born on November 1, 1904. 

Il 
11 

jj 7. Judge Zichello has been exercising the powers and 

jj assurain 9 the d “ties of a Judge of the civil court of the City of 
jj New York continuously from January 1, 1970 to the date of this 
•j Complaint, and continues to do so c 

jj 

jj Jut39e Zichell ° brings this action in his individual 

;< ca P ac ity and not as a class action. 

‘ ! 

i« 

jj J ° hn J ' Ghezzi is the Ac ting Secretary of State of the 

;j State ° £ New YOr,: * res P ons ible for declaring vacancies in elective 
positions in the State of New York and for forwarding the declara- 

* ti0nS ° f SUCh to the appropriate government officiais. 

J 

I 

j, 10 - Ivan E ’ Irizarr V is the Finance Adrainistrator of the 

City of New York. He is responsible for disbursing salary checks 
to the Judges of the civil Court of the City of New York. 

U. Herman Katz is the City elerk of the City of New York. 
Ho has the responsibility, among others, of administering the 

oath of office to newly elected Judges of the civil court of the 
City of New York. 
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12. The remaining défendants constitute the Board of 
Elections of the City of New York. It is their responsibilities, 
among others, to conduct élections for the position of Judge of 
the Civil Court of the City of New York and déclaré the appropri- 
ate winner of such élections. 

13. Each of the défendants has, on information and belief, 
other duties with regard to the élection, induction, compensation 
and récognition of persons holding the office of Judge of the 
Civil Court of the City of New York. 

FACTS 

14. Under the terms of the provisions of the New York 
State Constitution and the New York State Judiciary Law cited 
above, Philip J. Zichello is required to retire from the position 
of Judge of the Civil Court of the City of New York on 

December 31, 1974. He will be 70 years of âge on November 1, 1974. 

15. Except for the application of the contested pro¬ 
visions of New York State law, Philip j. zichello would be en- 
titled to complété his term of office as an elected Judge of the 
Civil Court of the City of New York. This term expires 
December 31, 1979. 


5 - 
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» • 

16. The total compensation that would be due Philip J. 

• i 

• | # ( 

Zichello if he completed his duly elected term of office exceeds 
| ten thousand dollars ($10,000). 

ij 17 • The défendants intend to comply with the mandatory 

, i 

retirement provisions of the New York State law and hâve, in 

• i 

■ fact, begun the process of providing for the élection of a suc- 

! cessor to Philip J. Zichello. 

ii 

: t 

i 

11 

18. Plaintiffs hâve no adéquate remedy at law. 

H V 

;| 

19. Philip J. Zichello is mentally and physically 
capable of exercising the powers and duties of a Judge of the 

• i 

;■ civil Court of the City of New York and is among the most pro- 

lific Judges on that Court. 

j 

tj 

‘ FIRST CAUSE OF ACTION 


20. Plaintiffs repeat the allégations in ail the pre- 
ceding paragraphs. 


' I 

21. The mandatory retirement provisions of the New York 

« 

State law violate Philip J. Zichello's rights under the First and 

I 

Fourteenth Amendments to the United States Constitution. Specifi- 
cally, they deny him freedom of speech, freedom of association, 

' i 

, the right to pétition the government for redress of grievances 

i! 


6 - 
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due process of law and the equal protection of the laws. 

SECOND CAUSE OF ACTION 

22. Plaintiffs repeat the allégations in the pripr 
paragraphs. 

23. The New York State mandatory retirement provisions 
deny Pietro C. Rubino and ail persons who voted for Philip J. 
Zichelio rights protected by the First and Fourteenth Amendments 
to the United States Constitution. Specifically, they deny 
freedom of speech, freedom of association, the right to vote, the 
right to pétition the government, due process of law and the equal 
protection o£ the laws. 

TIIIRD CAUSE OF ACTION 

24. Plaintiffs repeat the allégations in the prior 
paragraphs. 

25. The New York State mandatory retirement provisions 
deny Pietro C. Rubino and ail eligible New York State voters over 
the âge of 70 rights protected by the First and Fourteenth Amend¬ 
ments to the United States Constitution. Specifically, they deny 
plaintiffs freedom of speech, freedom of association, the right to 
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vote, the right to pétition the government, due process of law and 
the equal protection of the laws. 

WHEREFORE, plaintiffs pray that a three-judge District 
Court be convenep and that that Court : 

(a) Déclaré that Article 6, Section 25 of the New York 
State Constitution and Section 23 of the New York State Judiciary 
Law are unconstitutional in so far as they require elected Judges 
whose terms of office hâve not expired to retire from their 
elected positions; 

(b) Restrain the défendants and each of them from taking 
any action toward the élection, confirmation, induction or récog¬ 
nition of any successor to Philip J. Zichello as a Judge of the 
Civil Court for the City of New York; 

(c) Restrain the défendants and each of them from ceasing 
to recognize and compensate Philip J. Zichello as a Judge of the 
Civil Court of the City of New York and from in any way impeding 
or interfering with the exercise by Philip J. Zichello of the 
powers and the duties of a Judge of the Civil Court of the City 

of New York; and 


I 
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/ s • 


(t. Grant such other, further and different relief as 


J! the Court cieoms just and proper. 


Dated: 


New York, New York 
October 1, 1974 


STEPHEN GILLERS 
Attorney for Plaintiffs 
250 Broadway 
New York, N. Y. 10007 
.(212) 349-4646 


V 
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Ccrliiiciitc of Eleclion 

THE 

BOAIÎI) or ELECTIONS 

IN 

• THE CITY OF NEW YORK 

80 VAIUCK STIIEET 
New York, N. Y. 10013 


New York, Dccerr.ber 2 . 19 69 


,ht *" ° fN " Y ** “ lb ' B “ d «“"-n " •>» c.„ „ N„ 
Vo t J I ‘ > "“’ 1 C °““"" ‘ n,i h,, " s “"“‘«J tilt «ir«i.l mmm, h, Ik, Ci., 0 ( Ne. 

H ,ht „„„„„ „ d „ d rf Uit vo|n ^ 


for the office of 


county of ric.v yopjc 

JUSTICE OF TKZ CIVIL COUKT-Bth DISTRICT 


.1 the general élection held i„ said Gty or County or Borough thereof on the Fourth 

d»y of Novcmbcr, 19 <- ; and the said Board of Canvassers hav.ng ascerta.ned and determined by the official State- 

* -* - ~— - - » - - 

Philip J. Zlchello, 30? E 115th St. New York 
... b, m™!*, d «„ r , d u . d 

J-J2ÎIC3 OF THF CIVIL COEC-Cth DISTRICT 


Given at the office of the Board of Elections in the Gty of New York, the 
Dececber , in the year of our Lord one thousand nine hundred and 


Second 

Sixty-Nine 



JAMES M. POWER, 

President 


Countersigned, 

THOMAS MALLEE, 
MAURICE J. O'ROURKE 
J. J. DUBERSTEIN, 

Commission ers. 


Attest: 



day of 


EXHIDIT A 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

| 

-----_______-x 

PIETRO C. RUBINO, for himself and ail 
, other persons similarly situated; and 
PHILIP J. ZICHELLO, 

I 

i Plaintiffs, 


-against- 

JOHN J. GHEZZI, individually and in 
his capacity as Acting Secretary of 
State of the State of New York; 

HERMAN KATZ, individually and in his 
capacity as City Clerk of the City of 
New York; IVAN E. IRIZARRY, individually 
and in his capacity as Finance Adminis- 
trator of the City of New York; and 
ALICE SACHS, ELRICH A„ EASTMAN, HERBERT J. 

FEUER, CHARLES A. AVARELLO, JAMES F. 

BASS, ELIZABETH A. CASSIDY, ANTHONY 
SADOWSKI, JOSEPH J. PREVITE, STANLEY C. 

KDCHMAN, and SALVATORE SCLAFANI, ail 
individually and in their capacities as 
the members of the Board of Elections 
of the City of New York, 

Défendants » 

------x 

Upon the attached affirmation of Stephen Gillers, the 
of Philip J. Zichello, and the complaint, it is 
ORDERED that the défendants show cause before this Court 
at Courtroom /Sûô' of the United States Courthouse for the 
Southern District of New York, 40 Centre Street, Foley Square, 
New York, New York, on the /Ÿrh day of October, 1974 at 


Ce UE S# 

OPDER TO SHOW CAUSE 
Docket No. ?y Oiu V3 3 d 





^ o'clock in the f^FTh^KJoü/ij, or as soon thereafter as counsel 
can be heard, why an order should not be entered: 

1. Convening a District Court of three judges pursuant 
to 28 U 0 S 0 C. 2281 and 2284, for the hearing of this cause, 
including plaintiffs' applications for preliminary and permanent 
injunctions; 

2. Restraining the défendant John J. Ghezzi from 
declaring a vacancy in the position now held by plaintiff 
Philip J. Zichello, and if such vacancy has already been de- 
clared, requiring défendant Ghezzi to withdraw such déclaration; 

3. Restraining défendant Herman Katz from taking any 
action towards the élection, qualification, confirmation or 
induction of a successor in office to the plaintiff Philip J. 
Zichello; 

4. Restraining the défendant Ivan E. Irizarry from 
ceasing to pay to the plaintiff Philip J„ Zichello the legally 
established salary for the office of Judge of the Civil Court of 
the City of New York prior to January 1, 1980; 


5. Restraining the défendant members of the New York City 
Board of Elections from taking any action toward the élection. 
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j; 

qualification, confirmation or induction of a successor in office 

'I 

■' to the plaintiff Philip J. Zichello; 

!* 

* : 

6. Restraining ail of the défendants and each of them, 

;i 

individually and in their official capacities, from treating any- 

. one otlier than Philip J. Zichello as the duly elected Judge of the 

11 

!l Court of the City of New York from the district from which 

j ! 

he was elec. ed, and restraining them further from taking any 

! » 

^ action toward interfering with the exercise by Philip j. Zichello 

r 

, of his legal powers as a Judge of the Civil Court of the City of 
li 

New York; and 

. i 

'j 

7* For such other, further and different relief as the 
Court deems just and proper. 


ORDERED t.iat the Clerk of the Court, pursuant to 28 U.S„C. 
2284, give at least five days notice of the hearing to the 
Governor and Attorney General of the State of New York by regis- 
tered or certified mail; and 


ORDERED that Personal service of a conformed copy of this 
order, together with copies of ali supporting papers, on or before 
the V™ day of October, 1974, at o'clock in the - 

AJOoa/ in the following quantities and at the following places 
shall be deemed due and sufficient service: 


i ! 


3- 
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1. Upon the défendant John J. Ghezzi, by personally 
delivering a conformed copy to anyone authorized to accept 
service at the New York City office of the Secretary of State of 
the State of New York at 270 Broadway, New York, New York; 

2. Upon the défendant Ivan E. Irizarry by delivering a 

conformed copy to anyone authorized to reçoive service at the 

0 

office of the Finance Administrator of the City of New York at 
the Municipal Building, City of New York, New York, New York; 

3. Upon the défendant Herman Katz by delivering a con¬ 
formed copy to anyone authorized to receive service at the office 
of the City Clerk of the City of New York, Municipal Building, 
City of New York, New York, New York; 

4. Upon the members of the Board of Elections of the 
City of New York by delivering a conformed copy to anyone 
authorized to receive service at the office of the Board of 
Elections of the City of New York, 80 Varick Street, New York, 

New York. 

Dated: New York, N. Y. 

October ^3 , 1974 

10 fa P _ 

United States District Judge 


- 4 - 
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■ UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


PIETRO C. RUBINO, for himself and 
ail others similarly situated; et al.. 


i -against- 

jl 

JOHN J. GHEZZI, et al.. 


Plaintiffs. 


Défendants, 


x 


AFFIDAVIT 


x 


STATE OF NEW YORK ) 

) ss 

COUNTY OF NEW YORK ) 


PHILIP J. ZICHELLO, being duly sworn, says: 

1. I am one of the plaintiffs in the captioned action. 


i' 

i 

il 

: 


2. I hâve rcad the Complaint and know the allégations 
there to be true of ray own knowledge, exropt that with respect 

to the allégations of plaintiff Rubino, I believe thera to be true 

3. I request that the Court grant the preliminary in- 
junctive relief prayed for in the Order to Show Cause, 


Sworn to before me this 

day of October, 1974, 

Mil i.i" '..niH , 
l 0.7 • • '•< i- 

H.,. * 'J 

’OuoMud tf» NYw York Cr.uni/ 

ISÆQB'iMkiH txpi'M Morth I 


’ / f < P' '1 /f 


>. k 


Philip J. Zichello 
/ / 


'N 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


IIEiuO C. RUlilNO, for hiruself and 
ail others similarly situated, et ni.. 


Plaintlffs, 


-against- 

JOIIN J. GIIEZZI, et al., 


affidavit 


Défendants. 


STATE OF NEW YORK ) 

)ss. 

COUNTY OF NEW YORK ) 

STEPfIF.N GILLERS, being duly swom, saye: 

1 . Iam the attorney for the plalntiffs i n this action. 

2. I tnake tliLs Affidavit in support of plaintif fs' request 
to hâve service in this action made by me or my agent in lieu of 
service by the United States Marshall '3 office, and to permit 
their motions for a three-judge court and for prelimlnary injunc- 
ti V e relief to be brought on my Order to Show Cause. 

3. Ail défendants are government officiais v/ith offices in 
New York City. Service on them wlll be relatively easy. Since 
this is an Order to Show Cause, I wish to be certain tlmt service 









0 
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is ronde promptly. I therefore requoat that the Court spécially 
appoint mo or osentc of rny office to make service pursuant to 
Rulo 4(a) Fed. R. Civ. P. 

4. Plaintiffs brin;; on thi9 motion for a three-judre 
court nncl prelimiimry injunctive relief by Order to Show Cause, 
rather than by reculer notice of notion, becauae tine is of 
tire eseer.ce. The requeated relief mûy affect a New York State 
élection, ocheduled for Novcnber 5, 1974, and the proper office- 

holder of a eeat on the New York City Civil Court as of January 
1, 1975. 

5. Ko prior request for thin relief bas been made. 


Stephen Gi.llers 

Sworn to before me this 3rd day of Octobcr, 1974. 

United States District Jud^e 


-Pape 2- 




A20 


MEMORANDU M ENDORSED ON ORDER TO SHOW CAUSE 

m 

The application for convening a 3—judge Court is 
denied and the action is disrnissed. So ordered. 

* 


10/18/74 


s/ Thomas P. Griesa 
U.S.D.J. 




UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


p IETRO C. RUBINO, for himself and ali 
othor portons similarly situated and 
PH UIP J. RI CH ELLO, 

Plaintiffs, 


JOHN J. CEE ZI, et al, 


74 Civ. 4332 


Défendants. 


New York, New York 
October 18, 1974 


Eefore 


HON. THOMAS P. GRIESA, D.J. 


Appearances 


STEPHEN GILLERS, ESQ. 

ELLIOT A. T.A1KEFF, ESQ. 

Attorneys for Plaintiffs 

WILLIAM P. DeWITT, ESC). 

Asst. Corporation Counsel, City of New York 

A. SETH GREENWA T D, ESQ. 

Asst. Attorney General, State of New York 

JOSEPH SAMET, ESQ. 

Assn. Civil Court Judges 

SAMUEL GOTTLIEB, ESQ. 

Attorney for proposed intervenors and/or amicus curia 

MICHAEL DIKMAN, ESQ. 

Assn. Criminel Court Judges 

ELLIOT RISKIND, E Q. 

Assn. Criminel Court Judges 


SOUTHERN DISTRiCT COURT REPORTERS. U.S. COURTHOUSE 
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me 2 


2 

THE COUHT : Let me put my decision on the record. 

s *». 

3 

This is an action brought by Philip J. Zichello, 

» 


4 

a Judge of the Civil Court in New York City, who was elected 

* 

5 

to that office on Novemoer 4, 1969, and assumed his duties 


6 

on Jcnuary 1, 1970. 


7 

Judge Zichello was born November 1, 1904, and will 


8 

be 70 years old at the first of November of this year. 


9 

Judge Zichello seeks a déclaration of the invalidity 


10 

of the provision in the New York Constitution and the 


11 

provision in the New York Judiciary Law providing mandatory 


12 

retirement of Civil Court Judges at the âge of 70. 


13 

The relevant provision are Article VI, Section 


14 

25" of the New York Constitution and Section 23 of the 


15 

New York Judiciary Law. 


16 1 

| 

Judge Zichello urges that he is entitled to serve 


17 

his full ten-year term as provided by another provision of the 


18 

New York Constitution, Article VI, Section 15. 


.9 

ail of these constitutional and statutory provisions 

' 

20 ! 

hâve been in effect for a number of years and were in effect 


21 

at the time Judge Zichello was elected in 1969, and at the 

5 • 

_r-\ 

22 

timo he assumed his duties, January 1, 1970. 

Vû»> 

23 

In addition ot Judge Zichello, there is also a 


24 

plaintif! by the name of Pietro C. Rubino. Mr. Rubino is a 


25 

voter in the district which elected Judge Zichello. He 
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2 

voted for Judge Zichello. He is over 70 ycars of âge. He 


3 

brings this action on behalf of himself and in behalf of ail 


4 

other persons who votod for Judge Zichello in 1969 and ail 

J • 

5 

ciigible voter55 in the State over the âge of 70. 

• 

6 

Judge Zichello does not nttempt to represent a 


7 

class. As of today, intervention was permittcd to another 


8 

Civil Court Judge, Harry T. Nussbaum. 


9 

The plaintiffs request the convening of a three- 


10 

judge court under 23 U.SC Section 2281 on the ground that 


11 

this is an action to enjoin a State statute. 


12 

The défendants urge that there is no substantial 


13 

fédéral question, no substantial constitutional question, 


14 

and that the three-judge court should not be convened and 

i 


15 

the action should be dismissed. 


16 

I am denying the motion to convene a three-judge 


17 

court and dismissing the action. 


18 

A variety of arguments hâve been made to the effect 


19 

that the mandatory retirement provisions under New York law 


20 

applicable to the Civil Court Judges violate the 

* 

21 

United States Constitution, particu lnny the First and 


22 

Fourteenth amendments. 


23 

I find that none of these arguments are substantial. 


24 

For instance, plaintiffs argue that the 70 year retirement 


25 

provision violâtes Judge Zichello 1 s First Amendment right 
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2 

to scek and hold office. The cases cited under this heading 


3 

of the argument hnvc nothing really to do with a retir ornait 


4 

. . 

provision. 

• 

5 

In my view tn.ere is no case unrier the First 

» 

6 

Amendment which can reasonably be interpreted as preventing 


7 

tlie State of New York from cstablishing terms for its eLected 


8 

officiais, including judges, and as part of the establishment 

l 


9 

of such terms, it would seem obvious that the State m?y, 


10 

in its Constitution and in its statutes, pruvido fur 


11 

retirement of judges at the âge of 70 years. 


12 

I v/ill not deal specifically with evcry single one 


13 

of tue constitutional arguments prcsented by plaintif fs. I 


14 

vill not deal specifically in this bench decision with each 


15 | 

and every such argument. I hâve considercd the arguments and 


16 

I find thcm without merit. 


17 

Basically, it seems to me clear tnat the poople of 1 


18 

tne State ol New York in their Constitution and the Législa¬ 


19 

ture of tlie State of New York in its Judiciary Law hâve tfto 

• 

20 

unquestioned right to provide for mandatory retirement of 

• * 

21 

judges at the âge of 70. There can ho no reasonable argument 

r> 

22 

in my view that such constitutional and statutory provisions 

| 

' 

23 

# 

deprive Judge Zichello of liberty or property, or interfère 


24 

withhls First Amendment rights under the Fédéral Constitution. 


25 

There is abundant évidence, to say the least, of 
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cotions taken by administrative boards, the Congress of the 
United States, and State législatures in establishing 
retirements for the âge of 70 or âges éhoreabouts. There is 
such a body of legislative ectivity of this kind as to make it 
really impossible to say tnat the pooplo of New York and the 
Législature of New York were unreasonable in their mandatory 

I rctlrem ent provisions or violated the Fédéral Constitution 
in any way. 

One spécifie argument should be dealt with, and 
tha,. is an equal protection argument rolating to a 
différentiation in treatment as to the Civil Court Judges 
versus certain othor judges or justices of the State. 

It is provided in the case of the Judges of the New 
York State Court of Appeals and Justices of tne Suprême Court 
that these two types of judges may, folloving the âge of 70, 
perform the duties of a Justice of the Suprême Court provided 
that it shall be certificated that the services of such 
Judges or Justices are necessary to expedite the business 
of tne court, and that such persons are mentally and physically 
rble and competent to perform the full duties of suen office. 
Service under this provision may be made under the conditions 
specified until the individuel reaches the âge of 76. 

It seems to me perfectly clear that this is not a 
déniai of equal protection. The législature and the people 
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m G 6 

ol the State of New York in their Constitution and in 
their Judiciury Law had a perfectly valid ground, without 
question, to mako a minor différentiation between the two 
categories of judges and proviüe for a short additicnal 
service under certain circumstances for Court of Appoals 
Judges and Suprême Court Justices in the State Suprême Court. 

i ho di j. ferentiation in troatment does noh in my 
viev; in any way raise a constitutional question. It goes 
without saying that in my dismissnl of tnis case and in 
my refusai to convene a three-judge court, I am in no way 
mdicating any lack of sympatny with the position and vievs 
or Judge '.ichcllo and the others who hâve appearod before 
me today and the others wno are interested in this 
proceoding. 

I know as well as anyone that men who hâve passed 
the âge of 70 years can continue to perform ail kinds of 
services, including services on the judiciary, and I know 
tS well r.s anyone that blanket rctircment rules can hâve 
their effccts of impusing hcrdship in individual cases. 

But it is equuily clear that it is my limited function to 
try to assess the existence or non-existence of a valid 
question as to whether the New York provisions violate tne 
Fédéral Constitution. 

T am not acting as a drafter of the New York 
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15 

16 i 

! 

17 

18 ! 

19 

20 
21 

22 ' 

23 

24 

I 

25 | 


Constitution or us a member of its Législature, and having 
in nund rny limited rôle, I can not conscientiously hold 
that tnere is any constitutional question which requires 
the continuation of this action and I ara dismissing it. 

oOo 
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